CITY OF NEBRASKA CITY, NEBRASKA
MINUTES OF CITY COUNCIL REGULAR MEETING
October 7, 2013

Pursuant to due call and notice thereof, a Regular Meeting of the City Council of the City of
Nebraska City was conducted in the Council Chambers at City Hall, 1409 Central Avenue, on
October 7, 2013. Notice of the meeting was given in advance thereof by posting in at least three
public places, the designated method for giving notice, as shown by the Certificate of Posting
Notice attached to these minutes. Availability of the agenda was communicated in advance to the
media, Mayor and Commissioners of this proceeding and said meeting was open to the public.

Mayor Hobbie called the meeting to order at 6:00 p.m. The Mayor publicly stated to all in
attendance that a current copy of the Nebraska Open Meetings Act was available for review and
indicated the location of such copy posted in the room where the meeting was being held. Mayor
Jack Hobbie then led in the Pledge of Allegiance. Upon roll call the following answered present:
Jim Stark, Jeff Crunk, Dean Handy, Mark Mercer and Mayor Hobbie. The following City
Officials were present: City Administrator Joe Johnson, City Clerk-Treasurer Arnold M. Ehlers,
City Attorney David Partsch, Police Chief David Lacy, and Public Properties Director/Zoning
Director Dan Giittinger.

Commissioner Handy moved to approve the minutes of the September 16, 2013, City Council
Regular Meeting, seconded by Crunk. Upon roll call the following voted YES: Stark, Mercer,
Crunk, Handy, and Mayor Hobbie. Voting NO: None. Motion passed.

Commissioner Handy moved to approve the minutes of the September 20, 2013, City Council
Regular Meeting, seconded by Crunk. Upon roll call the following voted YES: Stark, Mercer,
Crunk, Handy, and Mayor Hobbie. Voting NO: None. Motion passed.

Commissioner Mercer moved to pay all claims as presented, seconded by Commissioner Handy.
Upon roll call the following voted YES: Stark, Crunk, Handy, Mercer and Mayor Hobbie.
Voting NO: None. Motion passed.

Mayor Hobbie opened the Public Hearing on the grant application in the amount of $3,195.00 for
LB840 funds by “Friends of Arbor Lodge Foundation, Inc.” Stephanie Shrader informed the
Council about the use of the funds to keep Arbor Lodge open for Living History Weekends and
the Enchanted Forest Trick or Treat Event. Joel Lundak supported the application and thanked
the Council for considering the grant. No one else spoke in support or opposition to making the
grant. Moved by Commissioner handy and seconded by Mercer to close the Public Hearing.
Upon roll call the following voted YES: Crunk, Stark, Mercer, Handy and Mayor Hobbie.
Voting NO: None. Motion passed.

Moved by Stark and seconded by Commissioner Handy to approve the grant to “Friends of Arbor
Lodge Foundation, Inc.” in the amount of $3,195.00 and authorize the Mayor to sign all
documents. Upon roll call the following voted YES: Crunk, Mercer, Handy, Stark and Mayor
Hobbie. Voting NO: None. Motion passed.

Mayor Hobbie introduced the request by Wynee Benedict to use three picnic tables on October
26, 2013. Dan Giittinger stated that approving the request would set a precedent which would be
costly to the City. Mercer stated that there were places in Nebraska City that she could rent
tables. Moved by Commissioner Handy and seconded by Stark to deny the request by Wynee
Benedict to use picnic tables. Upon roll call the following voted YES: Mercer, Crunk, Stark,
Handy and Mayor Hobbie. Voting NO: None. Motion passed.

John Wehling addressed the Council requesting 1™ Corso be blocked from 15" to 16™ on October
31, 2013 due to the large amount of Trick or Treaters in the area. He asked for four barricades to
be dropped off and he would put them up at 5:00 p.m. and take them down at 10:00 p.m. Moved
by Commissioner Handy and seconded by Stark to approve the request to block 1% Corso, 15" to
16™ on October 31, 2013 from 5:00 p.m. to 10:00 p.m. Upon roll call the following voted YES:
Mercer, Crunk, Stark, Handy and Mayor Hobbie. Voting NO: None. Motion passed.

Jorge Dominique representing the sophomore class at NCHS requested the use of Steinhart and
Wildwood Park for a “Zombie Run” on October 26 starting at 8:00 a.m. Moved by Crunk and
seconded by Stark to approve the request to use Steinhart and Wildwood Parks on October 26 at
8:00 a.m. for a “Zombie Run”. Upon roll call the following voted YES: Handy, Mercer, Stark,
Crunk and Mayor Hobbie. Voting NO: None. Motion passed.

Jim Kuhn asked the Council to allow him to partially close 5" Street from Central to the alley
north to remove and replace the crumbling exterior wall of the structure at 424 Central Avenue.
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Moved by Commissioner Handy and seconded by Stark to approve the request by Jim Kuhn to
partially close 5™ Street for demolition and re-construction of a wall. Upon roll call the following
voted YES: Mercer, Crunk, Stark, Handy and Mayor Hobbie. Voting NO: None. Motion Passed.

Arnold Ehlers requested approval from the Council on the placement of the tree sculptures on
City right-of-way. One would be in the bump-out on the southeast corner at 10" and Central, the
next on the northeast corner of 9" and Central and the last in the island on Park Lane. Moved by
Stark and seconded by Commissioner Handy to approve placing the tree sculptures at the
locations stated. Upon roll call the following voted YES: Crunk, Mercer, Handy, Stark and
Mayor Hobbie. Voting NO: None. Motion passed.

Paul Davis and Tracy Ottens appeared before the Council requesting permission to erect a
storage/indoor practice building adjacent to the softball complex near Larson Motors. They
wanted assurances that if they raised the funds necessary that they would have space and
permission. Moved by Crunk and seconded by Commissioner Handy to approve locating a
storage/indoor practice building at the softball complex and consult with Raymond Doiel, Park
Foreman. Upon roll call the following voted YES: Stark, Mercer, Handy, Crunk and Mayor
Hobbie. Voting NO: None. Motion passed.

Mayor Hobbie introduced Ordinance No. 2917-13 entitled AN ORDINANCE OF THE CITY OF
NEBRASKA CITY ("CITY") TO GRANT SPIRAL COMMUNICATIONS, 602 SOUTH
LOCUST, GLENWOOD, IA 51534, ("FRANCHISEE"), A NONEXCLUSIVE
TELECOMMUNICATION CABLE, FIBER OPTIC CABLE, COAXIAL CABLE, OR OTHER
COMMUNICATION CABLE (COLLECTIVELY, "COMMUNICATION CABLES") AND
BROADBAND SERVICE FRANCHISE TO INSTALL, OPERATE, MAINTAIN, OR
OTHERWISE LOCATE [COMMUNICATION CABLES AND/OR CONDUCTORS,
OPERATE AN BROADBAND SYSTEM OR SIMILAR COMMUNICATION SYSTEM, AND
PROVIDE BROADBAND SERVICES OR SIMILAR SERVICES IN THE CITY OF
NEBRASKA CITY; SETTING FORTH THE TERMS AND CONDITIONS ACCOMPANYING
THE GRANT OF SAID FRANCHISE; TO PROVIDE AN EFFECTIVE DATE; AND TO
PUBLISH SAID ORDINANCE IN PAMPHLET FORM; and moved that the statutory rule
requiring reading on three different days be suspended. Commissioner Handy seconded the
motion to suspend the rules and upon roll call the following voted YES: Stark, Crunk, Mercer,
Handy and Mayor Hobbie. Voting NO: None. The motion to suspend was adopted by three-
fifths of the Council and the statutory rule was declared suspended for consideration of said
ordinance.

Said ordinance was then read by title and thereafter Mayor Hobbie moved for final passage of the
ordinance, which motion was seconded by Commissioner Handy. The Mayor then stated the
question: “Shall Ordinance No. 2917-13 be passed and adopted?” Upon roll call the following
voted YES: Stark, Crunk, Mercer, Handy and Mayor Hobbie. Voting NO: None. The passage
and adoption of said ordinance having been concurred in by a majority of all members of the
Council, the Mayor declared the ordinance adopted and the Mayor, in the presence of the
Council, signed and approved the ordinance and the Clerk attested the passage and approval of
the same and affixed his signature thereto. A true and correct copy of said ordinance is as
follows:

ORDINANCE NO. 2917-13

A FRANCHISE ORDINANCE

AN ORDINANCE OF THE CITY OF NEBRASKA CITY ("CITY") TO GRANT SPIRAL
COMMUNICATIONS, 602 SOUTH LOCUST, GLENWOOD, IA 51534, ("FRANCHISEE"), A
NONEXCLUSIVE TELECOMMUNICATION CABLE, FIBER OPTIC CABLE, COAXIAL
CABLE, OR OTHER COMMUNICATION CABLE (COLLECTIVELY, "COMMUNICATION
CABLES") AND BROADBAND SERVICE FRANCHISE TO INSTALL, OPERATE,
MAINTAIN, OR OTHERWISE LOCATE [COMMUNICATION CABLES AND/OR
CONDUCTORS, OPERATE AN BROADBAND SYSTEM OR SIMILAR COMMUNICATION
SYSTEM, AND PROVIDE BROADBAND SERVICES OR SIMILAR SERVICES IN THE
CITY OF NEBRASKA CITY; SETTING FORTH THE TERMS AND CONDITIONS
ACCOMPANYING THE GRANT OF SAID FRANCHISE; TO PROVIDE AN EFFECTIVE
DATE; AND TO PUBLISH SAID ORDINANCE IN PAMPHLET FORM.

Ordinance 2917-13

PREAMBLE

WHEREAS, the public interest will be served by the granting of a non-exclusive franchise to
Franchisee to install, operate, maintain, or otherwise locate Communication Cables and/or
Conductors in, upon, along, across, above, over, under in any manner connected with streets,
lanes, avenues, sidewalks, alleys, bridges, highways, and any other public place in City as the
same now or in the future may exist for the purpose of constructing and operating an Ultra-
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Broadband System for distribution of Ultra-Broadband Services to inhabitants of City, and for
other purposes.

WHEREAS, Nebraska Revised Statutes Section 16-201 authorizes City to grant franchises of the
type this Ordinance denotes.

WHEREAS, Nebraska Revised Statutes Sections 86-574 through 86-578 authorize City to own,
sell, or lease Dark Fiber.

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY
OF NEBRASKA CITY, NEBRASKA, AS FOLLOWS:

Section 1. Definitions. For purposes of this Ordinance, the following terms, phases,
words and their derivatives shall have the meanings given herein. When not inconsistent with
context, words used in the present tense include the future tense, words in the plural number
include the singular number, and words and in singular number include words in the plural
number. The words "shall" and "will" are mandatory and the word "may" is permissive.
Captions used herein for each section are for convenience only and shall not be used in construing
the language of this Ordinance. Words not otherwise defined shall have the meanings given to
them in City Code and, if not found there, their common ordinary meaning.

A. "Annual Franchise Fee" shall mean an annual fee due from Franchisee to City for
its operation of an Ultra-Broadband System within the City, as further described in Section 12 of
this Ordinance.

B. "Broadband Services" shall mean video programming, data transmission, or other
programing or broadcast services, including, but not limited to, communication services,
interactive services, enhanced services, information services, high speed data services, cable
modem services, and internet access and services to any residential, commercial, or industrial
subscribers.

C. "Broadband System" shall mean the system of wired or wireless Communication
Cables, Conductors, and appurtenant equipment and infrastructure installed, operated,
maintained, or otherwise located to provide Broadband Services or Ultra-Broadband Services.

D. “City” shall mean the City of Nebraska City, Nebraska, a political subdivision of
the State of Nebraska, and any area annexed thereto from time to time.

E. "City Administrator” shall mean the duly appointed person acting as City
Administrator or an officer or employee designated by City Administrator.

F. "City Attorney” shall mean the duly appointed person acting as City Attorney or
an officer or employee designated by City Attorney.

G. "City Clerk” shall mean the duly appointed person acting as City Clerk or an
officer or employee designated by City Clerk.

H. “City Code” shall mean the Municipal Code of the City of Nebraska City,
Nebraska, as amended from time to time.

L. "City Council" Shall mean the governing body of City.

1. “City Property” shall mean all real property owned or controlled by City whether
in fee ownership or other interest.

K. “City Service Area” shall mean the Corporate Limits of the City of Nebraska
City, Nebraska.

L. "City Treasurer” shall mean the duly appointed person acting as City Treasurer
or an officer or employee designated by City Treasurer.

M. "Communication Cables" shall mean fiber optic cable, coaxial cable, or other

communication cable and any appurtenance or support thereof including, but not limited to, any
poles, wires, cable, underground conduits, ducts, trenches, Conductors, manholes, fittings,
wireless equipment, and any other fixtures.

N. " Conductors" shall mean all fixtures and apparatuses necessary to "light" fiber
optic cable and any appurtenance or support thereof including, but not limited to, any modulators,
light transmitters, optical sources, receivers, photo-detectors, amplifiers, or amplifying

equipment.

0. "Dark Fiber" shall have the meaning set forth in Nebraska Revised Statute
Section 86-574, as amended from time to time.

P. "Franchise" shall mean the non-exclusive Communication Cable and/or
Conductor and Ultra-Broadband Service franchise granted under this Ordinance.

Q. “Franchise Area” shall mean the incorporated limits of the City as constituted
from time to time during a Franchise.

R. "Franchisee" shall mean Spiral Communications, including its agents, successors,
transferees, or assignees.

S. "Force Majeure" shall mean acts of God; acts of public enemies; orders of any

kind of government of the United States of America or of the State of Nebraska or any of their
departments, agencies or political subdivisions; riots; epidemics; landslides; lightening;
earthquakes; fire; hurricanes; tornadoes; volcanic activity; storms; floods; washouts; droughts;
civil disturbances; explosions; partial or entire failure of utilities; or any other cause or event not
reasonably within control of or reasonably foreseeable by the disabled party.
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T. “Nebraska City Utility” shall mean and include water, wastewater, natural gas,
electricity and/or other utility service furnished by the City to consumers thereof.

U. "Ordinance” shall mean the ordinance adopted herein and numbered

V. "Permit" shall mean a permit for use of public space as defined under Section 33-
150 of City Code.

W. “Person” shall mean corporations, companies, associations, joint stock
companies, firms, partnerships, limited liability companies, other entities and individuals.

X. “Public Ways” includes the surface of a space above and below any real

property in City which City owns or in which it holds an interest as a trustee for the public
including, but not limited to, all public streets, highways, roads, alleys, easements, tunnels,
viaducts, bridges, skyways, or any other public place, area or property under the ownership or
control of City, any easement dedicated for public use or otherwise granted to City, and any
rightsofway established, dedicated or devoted for public utility purposes; but does not include any
property specifically exempted by Order of City Council.

Y. “Rights-of-Way” shall mean all City Property and Public Ways, dedicated for
public right-of-way use, collectively, within City, but shall not include any property specifically
exempted by Order of City Council.

Z. “State” shall mean the State of Nebraska.

AA.  "Ultra-Broadband Services" shall mean video programming, data transmission,
or other programing or broadcast services, including, but not limited to, communication services,
interactive services, enhanced services, information services, high speed data services, cable
modem services, and Internet access and services to any residential, commercial, or industrial
subscribers at a bandwidth greater than fifty (50) megabits per second.

Section 2. Grant of Franchise. City, by adoption of this Ordinance, grants to Franchisee

a nonexclusive franchise right, privilege, and authority to install, operate, maintain or otherwise
locate Communication Cables and/or Conductors in City Rights-of-Way for the purpose of
constructing and operating an Ultra-Broadband System and providing Ultra-Broadband Services
and other purposes, within City, subject to Franchisee’s compliance with the terms, conditions
and provisions set forth herein and City Code. City shall grant Franchisee, under this
nonexclusive franchise agreement, a construction period of twenty-four (24) months from the
date of this nonexclusive franchise agreement, before the City may grant another nonexclusive
franchise agreement to a nonexistent vender.
Section 3. Limitation of Rights Granted. Nothing in this Ordinance shall convey any exclusive or
ownership right, title, or interest in Right-of Ways or authorize or excuse Franchisee from
securing such further easements, leases, permits, or other approvals as required to lawfully
occupy or use Right-of Ways. City makes no warranty to title with respect to Right-of Ways.
This Ordinance conveys only the rights and privileges expressly set forth herein, and no other
rights or privileges, implied or otherwise, shall be granted or conveyed.

Section 4. Term. The Franchise is for an initial term of fifteen (15) years commencing
with the Effective Date of this Ordinance and Franchisee's Compliance with the Acceptance
terms below. Thereafter, City and Franchisee may elect to renew this Franchise for two (2)
consecutive renewal terms of five (5) years each, on such terms and conditions as may be
mutually acceptable to City and Franchisee.

Section 5. Acceptance. Franchisee shall accept the terms of the Franchise within thirty
(30) days of the date of this Ordinance by executing the Franchisee's Acceptance included as the
final page of this Ordinance and delivering it to the City Clerk. The Franchise will become
effective only after Franchisee executes this Ordinance, pays all fees required by this Ordinance
or City Code, and submits evidence of sufficient insurance coverage as required under Section 9.

Section 6. Specific Conditions.

A. Construction Requirements.

I. Plans. Franchisee shall construct the Communication Cables and/or
Conductors in accordance with plans and specifications submitted, within one-hundred
twenty (120) days from the date of this Franchise Agreement, by Franchisee to the
Nebraska City Utilities for purpose of coordinating with existing services which also
must be approved by the City. Construction shall start within 120 days after approval by
the City. Routes shall be coordinated with companies, firms or individuals having
existing services within the City’s rights-of-way. Construction shall be completed in
accordance with Franchisee sequencing due to customer demand. Within thirty (30) days
after completion of construction, Franchisee shall provide the Nebraska City Utilities two
(2) complete sets and a GIS formatted version of "As built" drawings showing the precise
locations, depths, and the nature of any and all materials installed. City may require
certification by an licensed engineer for any or all of Franchisee's plans.

ii. Undergrounding. = Where Franchisee is approved to install any
Communication Cables, Franchisee shall place and keep all Communication Cables
underground. Where Franchisee desires to place certain Communication Cables above
ground, Franchisee must first request and receive written permission from the pole owner
and Nebraska City Ultilities and then approval by the City Council.
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iii. Compliance with Electrical Codes. Where City Council specifically
approves Franchisee's installation of Communication Cables aboveground, such
approved cables shall be attached to poles in accordance with the National Electrical
Code adopted as of the official electrical code of City. All underground Communication
Cables shall be laid to a minimum depth of thirty-six (36) inches from the top of the cable
to the surface of the ground, unless great depth is required by Code.

1v. Permits and Licenses. Prior to commencement of any construction,
Franchisee shall obtain permits and licenses and pay all fees required by law. Nebraska
city will waive all city permitting fees for the use of the rights-of-way.

V. Restoration. Franchisee shall restore all land surface, pavement, fixtures,
street furniture, or other property or infrastructure to original or better condition after the
work is completed on each segment of any project.

vi. Change in Location. City shall have the right at any time, when in its
sole judgment it becomes necessary or advisable, to require a change of location of any
Communication Cables or Conductors as a matter of safety, or on account of a change of
grade, resurfacing, repair, reconstruction of any Rights-of-Way, or the construction of
any structure thereon, or for any other reason, all of which shall be done by and at the
cost and expense of Franchisee in a good and workmanlike manner; provided, however,
City shall complete and bear the cost and expense for any change in location for any
City-owned Communication Cables.

vii. Notices. Neither Franchisee, nor any Person acting on Franchisee's
behalf, shall commence any non-emergency work in or about Rights-of-Way without
providing three (3) working days' written notice to Nebraska City Ultilities and City.
Franchisee shall provide the same notice to the owner of any private property affected by
Franchisee's work. In the event of an unexpected repair or emergency, Franchisee may
commence such repair and emergency response work as required under the
circumstances, provided Franchisee shall notify the Nebraska City Utilities and other
utility providers as promptly as possible, before such repair or emergency work, or as
soon thereafter as possible if advance notice is not practicable. All damage to utility
providers shall be reported immediately to that utility, and the damaged utility shall have
the right to repair and bill Franchisee. Utilities shall have the right to oversee any and all
repairs.

viii.  Public Safety and Inconvenience. Franchisee shall coordinate all
construction locations, activities and schedules with City Administrator and Nebraska
City Utilities to minimize public inconvenience, disruption and/or damages. City
Administrator may require submission of a traffic control plan prior to start of any
construction in, under, or across any Public Ways used for pedestrian or vehicular traffic.
During any construction activities, Franchisee, or other Person acting on its behalf, shall
use, at its sole expense, suitable barricades, flags, flagmen, lights, flares and other
measures as required for the safety of all members of the general public and to prevent
injury or damage to any person, vehicle, or property. All work shall comply with OSHA,
DOT and other federal, state of local regulations.

B. Right of City to Make Street Improvements. Nothing in this Ordinance shall be
construed to prevent City and its proper authorities from maintaining sewers and gutters, or
improving its streets, alleys, Public Ways, street furniture, landscaping, or other infrastructure or
municipal facilities. For such purposes, City may require Franchisee to remove any of
Franchisee’s Communication Cables, Conductors, poles, wires, and/or connections to facilitate
said construction and maintenance.

C. Interference with electric, wastewater, natural gas, water or other franchises.

I. Authorization Necessary. Unless City Council specifically grants
consent to do so, Franchisee shall not access, operate or construct within, or use the space
above or under any such Rights-of-Way, in such manner as to interfere with any traffic-
control cable, electric, wastewater collector, natural gas, water, any cable installed or
operated by City, the holder of any franchise, or other authorization granted by City, or
any other public works utilities lawfully in such Public Way or City Property. City
Council shall not grant consent until Franchisee deposits with the Nebraska City Utilities
a sum of money equal to the estimated cost, prepared by the Nebraska City Ultilities, to
defray the cost and expense of removing, replacing, and relaying such item.

1. Restoration. Should Franchisee disturb any such item, Franchisee shall,
within ten (10) days after disturbing it, restore the same to a condition approved by the
Nebraska City Utilities. After approved restoration, the Nebraska City Utilities shall
refund the sum deposited by Franchisee less any sums necessary to defray any damages
which arose from such disruption. If Franchisee fails to restore within ten (10) days after
the same is disturbed, then the Nebraska City Utilities shall cause the same to be restored
and the cost thereof shall be paid out of the sum thus deposited plus any deficiency and
amounts referred to in Section 23-186 of City Code. All damage to other utility providers
shall be reported immediately to that provider and the provider shall have the right to



repair and bill Franchisee. Other utilities shall have the right to oversee any and all

repairs.

D. Right of City to Regulate. City reserves the right to enact and enforce any
additional regulations concerning the construction, operation, and maintenance of facilities along,
over, or under Rights-of-Ways in City.

E. Right of City in Emergencies. City retains the right and privilege to cut, damage,
or move any Communication Cables or Conductors located within the Rights-of-Way as City
may determine necessary, appropriate, or useful in response to any public health or safety
emergency. City shall use its best efforts to notify the Franchisee prior to taking any of the
aforementioned actions.

F. Service to Customers.

I. Throughout the term of this Franchise, or any renewals thereto,
Franchisee shall maintain within the City an office with a local telephone number and
staff for the conduct of matters related to the Franchise. The office shall remain open for
business to coincide with regular hours of the City.

ii. Franchisee shall require any person providing services in the community
for or on behalf of Franchisee to wear a uniform with a clearly visible Franchisee logo
and identification badge bearing the name of the person wearing the same. Franchisee
vehicles used for service calls shall be clearly marked with a visible Franchisee logo.

iii. Franchisee shall provide an ultra-broadband service as an available
option to all its customers within the City Service Area of a minimum bandwidth of fifty
(50) megabits or greater at initial startup and after one year of operation provide a
minimum bandwidth of two hundred fifty (250) megabits to the City service area. After
two additional years, Franchisee shall provide an available option to all its customers
within the City Service Area a minimum bandwidth of one (1) gigabit or greater.

G. Ultra-Broadband System Requirements. Franchisee shall construct, operate,
maintain and upgrade an Ultra-Broadband System capable of providing bandwidth of one (1)
gigabit per second to all homes and businesses in the City.

Section 7. Indemnification. In addition to and distinct from the bonding and insurance
requirements imposed by this Ordinance and City Code, Franchisee shall defend, indemnify and
hold City and its officers, officials, employees, agents and representatives harmless from and
against any and all damages, losses and expenses, including reasonable attorney fees and costs of
suit or defense arising out of, resulting from, alleging or arising out of, or resulting from, acts,
omissions, failure to act, or misconduct of Franchisee or its affiliates, officers, employees, agents,
contractors or subcontractors in the construction, operation, maintenance, repair, or removal of its
Communication Cables and/or Conductors from Right-of-Ways, and in providing or offering
Ultra-Broadband Services as authorized pursuant to this Ordinance or City Code.

Section 8. Insurance. Franchisee shall maintain public liability insurance in the form of
a commercial or comprehensive general liability policy, or an acceptable substitute policy form as
permitted by City Attorney, with a minimum combined single limit of one million dollars
($1,000,000.00) aggregate for any one occurrence. These required coverages shall be subject to
review and approval by City Attorney for conformance with this Ordinance and City Code. At all
times, Franchisee shall keep on file with City Clerk a current certificate of insurance signed by a
qualified agent of an insurance company licensed to do business in the State of Nebraska and
approved by City Attorney for conformance with the provisions of this section evidencing (a) the
existence of valid and effective policies of insurance naming City as an additional insured for the
required coverage; (b) the limits of each policy; (c) the policy number; (d) the name of the
insurer; (e) the effective date and expiration date of each policy; (f) the deductibles or self-
insurance retainers of each policy; (g) a copy of an endorsement placed on each policy requiring
thirty (30) days' notice by mail to City Clerk before the insurer may cancel the policy for any
reason; (h) list Nebraska City Utilities and City as additional insured; and (i) upon request of City
Clerk or City Attorney, a copy of any endorsements placed on such policies or the declarations
page of such policies. Any termination or lapse of such insurance shall automatically revoke the
Franchise granted herein.

Section 9. Limitation of Franchise. This Ordinance does not grant or confer any
privilege or exemption except as expressly prescribed herein. Franchisee shall only use this
Franchise to provide Broadband Services as defined herein and no other services. Any privilege
claimed by Franchisee in any street, alley, or other public place shall be subordinate to any lawful
occupancy of such places by City and by any other public agency and by subordinate to local
occupancy of such places by any other entity or person.

Section 10. Non-Exclusive Franchise. City does not agree to restrict the number of
franchises in all or any part of City for any person, firm, or corporation in the same business, a
competing business, or related business. The Franchise is a non-exclusive franchise. However,
the City shall grant Franchisee, under this nonexclusive franchise agreement, a construction
period of twenty-four (24) months from the date of this nonexclusive franchise agreement, before
the City may grant another nonexclusive franchise agreement to a nonexistent vender.

Section 11. Consideration. Franchisee shall pay City an Annual Rental Fee or Annual
Franchise Fee based on the following:



A. If Franchisee installs, operates, maintains, or otherwise locates Communication
Cables in the City's Right-of-Ways under the authority granted to Franchisee by this Ordinance,
then Franchisee shall provide a free of charge Downtown (Central Avenue between 15th Street
and 5th Street) wireless access to allow individuals to access the City’s home webpage.
Franchisee shall also provide access direction signage within Downtown on how to access the
free of charge wireless network.

B. Annual Franchise Fee. If Franchisee installs, operates, maintains, or otherwise
locates Communication Cables in the City's Rights-of-Ways under the authority granted to
Franchisee by this Ordinance, then Franchisee shall pay City an Annual Franchise Fee in the
amount of three percent (3%) of monthly gross revenues generated by Franchisee, but in no case
shall such Annual Franchise Fee be less than three percent (3%) of annual gross revenues
generated by Franchisee, unless proscribed by law.

Franchisee shall pay City the Annual Rental Fee based upon the terms and conditions of
the lease agreement and the Annual Franchise Fee by submitting payment to the City Treasurer,
or as otherwise directed by the City Administrator in writing, on or before the 15th day of each
month. Franchisee shall pay City a prorated amount for any partial year under this Franchise. If
Franchisee fails to remit any payment within ten (10) days of the payment due date, Franchisee
shall pay to City a late charge of five percent (5%) of the amount of such unpaid fee.
Franchisee's failure to remit payment in full within twenty (20) days of the payment due date
shall be an event of default and shall be grounds for revocation of this Franchise. City shall have
the right to audit the books and financial records of Franchisee compiled in the ordinary course of
business as necessary to verify the Annual Rental Fee or Annual Franchise Fee.

Section 12. Reimbursement for Costs. Removed.

Section 13. Reservation of Right-of-Way Rights and Construction Restrictions. — All
rights granted herein to Franchisee in the public ways are based on the information and belief of
City that it has title or an interest in such City Property, Public Ways, or Rights-of-Ways and the
right and power to grant the rights and interests granted to Franchisee in this Ordinance. City
does not represent or warrant that it has title to or any interest in the Public Ways, or Rights-of-
Ways or the right to grant to Franchisee the rights and interests granted in this Ordinance. This
Ordinance shall be deemed to grant only such rights to the use of City Property, Public Ways, or
Rights-of-Ways as City may have the right and power to grant in the Franchise. Franchisee has
the right to conduct or obtain a title search of City Property, Public Ways, or Rights-of-Ways to
ascertain the status of City’s rights and interest in the same, which shall be at Franchisee’s sole
cost and expense.

City hereby retains the right to lay and permit to be laid, electric, wastewater, natural gas,
water and other pipelines, cables and conduits in the Rights-of-Way; to change any curb or
sidewalk or the grade or dimension of any street; and permit to be doing any other work as City
shall deem necessary or proper in its sole judgment and discretion. All such work shall be done,
insofar as practical, in a manner as not to obstruct, injure or prevent the free use and operation of
City’s Communication Cables. If Franchisee’s Ultra-Broadband System unreasonably interferes
with the construction or repair of any Rights-of-Way or public improvement therein, Franchisee
shall, at its sole cost and expense, commence and diligently prosecute to completion, the
relocation, removal, or replacement of such facilities pursuant to City Code.

Section 14. Compliance with Law. Franchisee shall, at all times, comply with laws,
codes, rules and regulations of all governmental authorities, regardless of whether it is expressly
referenced in this Ordinance. Franchisee shall, at all times, comply with all applicable laws,
ordinances, resolutions, codes, rules, and regulations of City and all applicable memoranda and
other directives of City, as the same may be modified or amended, including, but not limited to
licensing requirements that apply to Franchisee.

Section 15. Assignment of Franchise. Franchisee shall have no right to encumber,
pledge, assign, or transfer the Franchise, or any of its rights and privileges granted under this
Ordinance, or sell, lease, license, or permit others to use or transfer in any manner whatsoever any
interest in all or a part of its facilities that may be installed or operated under the Franchise,
except on prior written approval by City.

Section 16. Renewal. Unless applicable state or federal law establishes a different time
period for renewal, if Franchisee desires to renew the Franchise granted herein, Franchisee shall
file an application with City for renewal of its franchise which shall include updated information
required for a franchise application. Franchisee shall file said application for renewal not more
than one hundred eighty (180) days nor less than sixty (60) days before expiration of the
Franchise. Upon filing a franchise renewal, the applicant shall pay all fees as provided herein.
Within sixty (60) days after receiving a complete application hereunder, the Mayor and City
Council shall make a determination on behalf of City, either granting or denying the renewal
application in whole or in part. The Mayor and City Council shall consider, among other things,
Franchisee's compliance with the requirements City Code and this Ordinance in determining
whether to grant or deny Franchisee's application for renewal.

Section 17. Revocation. City may repeal this Ordinance or revoke the Franchise and any
related permits issued by City, for good cause, including but not limited to, failure or refusal of
Franchisee to comply with the terms, conditions, and provisions set forth in this Ordinance, as set
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forth in City Code or in any other applicable law or regulation. Section 33-156 of City Code shall
apply to the revocation of the Franchise. Not in limitation of the foregoing, City may revoke the
Franchise or any related permits for any one or more of the following reasons:

A. Construction or operation by Franchisee at an unauthorized location;

B. Unauthorized transfer of control of Franchisee;

C. Unauthorized sale, assignment or transfer of the Franchise or license assets or an
interest therein;

D. Misrepresentation or fraud by or on behalf of a Franchisee in any application to
City;

E. Abandonment of Franchisee's Communication Cables or Conductors in Rights-
of-Ways;

F. Failure by Franchisee to relocate or remove Communication Cables or
Conductors as required in City Code or this Ordinance;

G. Failure to pay lawfully permitted taxes, compensation, fees or costs when and as
due to City; and

H. Insolvency or bankruptcy of Franchisee.

Section 18. Removal and Abandonment. Upon any revocation, forfeiture, termination, or
nonrenewal of the Franchise, Franchisee shall remove or abandon the Communication Cables and
it's Conductors as directed by City, in City's sole and exclusive discretion, and within thirty (30)
days' notice from City. If directed by City to remove Communication Cables and/or Conductors,
Franchisee shall bear all costs of removal for any and all Communication Cables and/or
Conductors and other facilities or equipment owned, installed or operated by Franchisee.
Franchisee shall fill any space left open from removal of the Communication Cables and/or
Conductors, at Franchisee's expense and to City's satisfaction. If City directs removal, and
Franchisee fails or refuses to abandon, remove, or fill within six (6) months of the revocation,
City Council may cause such removal and fill to be done, and the costs of such work shall
become a lien against the property of Franchisee. If Franchisee communicates in writing to the
City its wishes to abandon Communication Cables and/or Conductors and grant City ownership
of such, City shall communicate in writing whether or not to accept such abandonment and
ownership. If City declines abandonment and ownership, Franchisee shall remove and bear all
cost of removal and restoration to like condition.

Section 19. Warranties and Representations. Franchisee hereby warrants and represents to City
that:

A. It has the right, power and authority to accept the Franchise granted to it and to
carry out and comply with all terms and conditions and rights and obligations herein;

B. The individual executing the acceptance on behalf of Franchisee has the authority
to bind Franchisee;

C. Franchisee shall maintain its equipment and facilities in good and safe condition
and in a manner that complies with all applicable federal, state, and local requirements; and

D. Franchisee has and will maintain a valid Certificate of Convenience from the

Nebraska Public Service Commission, if required, and Franchisee shall file its Certificate of
Convenience with City.

E. Franchisee has obtained, and will maintain in good standing, all other permits
and licenses required by any local, state, or federal authority.
Section 20. General.

A. Controlling Law. This Ordinance, the Franchise granted herein, and the rights of
the parties hereunder shall be interpreted and enforced in accordance with the laws of the State of
Nebraska.

B. Administration and Enforcement. City Council may, by resolution, establish a
committee or designate an officer of City to administer and/or enforce the provisions of this
Ordinance. The absence of any such resolution shall place the responsibility of enforcement of
this Ordinance with City Council.

C. Authorization. The Mayor of City is hereby authorized to execute and enter into
the Franchise under the terms and conditions set forth herein.
D. Notices. All notices and other communications in connection with this

Ordinance shall be in writing, and shall be deemed delivered to the address either: (1) when
delivered in person at the address set forth below, or (2) three (3) business days after deposit in
any United States Post Office, and shall be certified or registered mail, return receipt requested,
postage prepaid, properly addressed to the parties, respectively, as follows:
City Administrator [Address]
Franchisee [Address]
By notice complying with the foregoing requirements of this section, each party shall have the
right to change its address for all future notices and communications to such party, but no notice
of a change of address shall be effective until actually received.

E. Binding Effect. Each of the terms, conditions and provisions of this Ordinance
shall be binding upon and shall inure to the benefit of the parties hereto, and any respective
successors or assigns. Nothing herein shall be deemed to permit a transfer of the Franchise by



Franchisee except as provided in this Ordinance. This Ordinance shall be narrowly construed in
the event of any interpretation or dispute.

F. Severability. The Franchise is granted pursuant to the laws of the State of
Nebraska relating to the granting of such rights and privileges by municipal corporations. If any
article, clause, or phrase of this Ordinance is for any reason held illegal, invalid, or
unconstitutional, such invalidity shall not affect the validity of the Franchise or any of the
remaining portions. The invalidity of any portion of this Ordinance shall not abate, reduce, or
otherwise affect any consideration or other obligation required of Franchisee.

G. Violations. City may seek all remedies available under City Code or otherwise
available at law or equity for Franchisee's failure to comply with the terms and conditions of this
Ordinance.

H. Force Majeure. If by any reason of Force Majeure Franchisee or City is unable
to carry out its obligations hereunder, that party shall not be deemed to be in violation or default
during the continuance of such inability.

L. Effective Date. This Ordinance shall take affect and be in force from and after its
passage, approval and publication and upon Franchisee's compliance with the Acceptance terms
as provided herein.

PASSED and APPROVED this 7th day of October 2013.

ATTEST:

By: Arnold M. Ehlers
City Clerk / Treasurer

By: Jack Hobbie
Mayor

Mayor Hobbie moved and Mercer seconded to appoint Sally Giittinger, Greg Bearbower, John
Palmtag, Daren Box and Al Hickey to the “Solid Waste Committee.” Non-voting members will
be Leroy Frana, Jack Hobbie, Jim Stark and Joe Johnson. Upon roll call the following voted
YES: Stark, Crunk, Mercer and Mayor Hobbie. Voting NO: None. Absent: Handy. Motion
passed.

Moved by Stark and seconded by Crunk to name the City Council Chambers the “William F.
Davis Room” to honor his 43 years of service to Nebraska City as City Attorney. Upon roll call
the following voted YES: Mercer, Handy, Crunk, Stark and Mayor Hobbie. Voting NO: None.
Motion passed.

Chief Lacy requested use of City Hall parking lot on October 26, 2013 from 10:00 a.m. to 2:00
p-m. for voluntary drop off of expired or unneeded prescription drugs. Moved by Commissioner
Handy and seconded by Stark to approve the request to use the City Hall parking lot on October
26, 2013. Upon roll call the following voted YES: Mercer, Crunk, Stark, Handy and Mayor
Hobbie. Voting NO: None. Motion passed.

ACCO Chem 18.75 Larson Motors Rep 403.99
Action Tech Svcs Contr 1783.37 LaRue Coffee Sup 445.75
Adkins Signs Sign 190.00 LogIn / IACP Net Dues 500.00
Aetna Rfnd 655.02 Loveland Grass Pad | Chem 472.25
Alamar Uniforms Unif 136.02 Lyman-Richey Sand | Sup 360.40
Allied Recycling Garbage 240.25 Matheson Tri-Gas Sup 71.68
Arbor Mart, Inc Fuel 4392.22 MD Aquatics Contr 1178.00
Arbor Outdoor Sup 27.99 Mead Lbr Sup 19.47
AVAC Misc 341.05 Microfilm Imaging Contr 80.00
Miller Monroe
Baird Holm, LLP Legal 105.00 Farrell Ins 102037.00
Barone Contr 312.00 Molly McNeely Contr 2868.06
Benefiel Truck Rep 233.59 Mullenax Auto Sup 41.03
Bennett, R Sup 1354.70 Nationwide Inv 29276.37
BKD Audit 16500.00 NC Clerk - Treasurer | Misc 108.01
Blum's Frames Misc 140.50 NC Museum Assoc Contr 2406.25
Bob's Welding Rep 869.81 NC Public School Arts 3140.03
Bohl Plumbing Rep 70.42 NC Rotary Club Dues 375.00




Bound Tree Sup 225.44 NCTC Contr 6540.00
Briley, M Misc 149.69 NC Utilities Loan 124100.00
Brown Glass Rep 50.00 NE Public Health Sup 203.00
BSN Sports Sup 43.80 Nelson, D Rfnd 200.00
Casey's Fuel 198.42 North American Adv 220.00
Century Lumber Sup 257.09 O'Reilly Auto Parts Sup 65.03
D & D Comm Rep 116.00 Orscheln Sup 145.86
Data Tech Dues 170.00 Otoe County Clerk Contr 1749.50
Don Johnson Homes | Rfnd 400.00 Overhead Door Co Rep 165.00
Double Eagle Bev 303.25 Paper Tiger Sup 70.00
Douglas Tire Co. Rep 178.90 Payroll Payroll 249163.53
EMC Ins 726.25 Pepsi-Cola Bev 126.10
EMS Billing Serv Contr 4289.37 Physio-Control Contr 3180.48
Fareway Foods Contr 8323.44 REAMS Sprinkler Sup 186.60
Fareway Stores Conc 76.98 Rembolt Homes Rfnd 200.00
Food Pride Conc 24.11 Rose Equipment Sup 58.95
Eagles Misc 600.00 Shaffer Comm Contr 100.00
Gatehouse Media Adv 677.06 Shell Fuel 2934.89
Giittinger, D Mileage 200.58 Smith, C Rfnd 25.00
Hopkins Auto Sup 173.28 Smokestack B-B-Q Rfnd 140.00
Ideal Pure Water Sup 65.32 St. Mary's Hospital | Med 93.00
Jebro Inc. Sup 1011.15 The Handy Man Rfnd 25.00
JEO Contr 6060.00 Thurman's Bike Sup 914.00
Jerry's Landscaping | Maint 85.00 Tielke's Conc 33.57
K & Z Dist Bev 101.00 Tree Worx Maint 1175.00
KNCY Adv 118.76 Tri-State Office Sup 534.21
Konica Minolta Sup 176.17 Tri-State Pumping Rep 230.00
Konica Minolta Sup 245.00 Turf Supply Co Chem 1280.00
Kreifels Elec. Rep 163.50 Two Sisters Clng Contr 225.00
Kuhn, J Misc 349.75 Verizon Tele 460.30
Kustom Signals Equip 800.53 Voice News Adv 52.50
Landis Engine Sup 189.94 Watkins Sup 395.86

Meeting adjourned at 7:03 p.m.

Arnold M. Ehlers, City Clerk — Treasurer

AFFIDAVIT

I, the undersigned City Clerk for the City of Nebraska City, Nebraska, hereby certify that the foregoing is a
true and correct copy of proceedings had and done by the Mayor and Board of Commissioners, that all of
the subjects included in the foregoing proceedings were contained in the agenda for the meeting, kept
continually current and available for public inspection at the office of the City Clerk; that such subjects
were contained in said agenda for at least twenty-four hours prior to said meeting; that at least one copy of
all reproducible material discussed at the meeting was available at the meeting for examination and copying
by members of the public; that the said minutes from which the foregoing proceedings have been extracted
were in written form and available for public inspection within ten working days and prior to the next
convened meeting of said body; that all news media requesting notification concerning meetings of said
body were provided advance notification of the time and place of said meeting and the subjects to be
discussed at said meeting.

Arnold M. Ehlers, City Clerk-Treasurer
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